01 Jan 2008 
Pune 
Dear all 


Kalpavriksh (KV) is a 28 year old NGO, that works on environmental issues which include 
environmental awareness, campaigns, litigations, research and other areas. 

Kalpavriksh believes that a country can develop meaningfully only when ecological 
sustainability and social equity are guaranteed, and when a sense of respect with nature and 
fellow humans is achieved. 

As part of its overall objectives KV has worked at the international, national and state level 
on various acts and policies that have a bearing on ecological sustainability and social equity. 
These acts and policies have a direct bearing on the lives of people and it is important that 
these are engaged with and shaped by all who are affected by these. 

Citizens often however do not engage with these tools, which will sooner or later impact the 
quality of their lives. The reason for this non-engagement is the non-availability of information 
in simple terms and in a language understood by those who will be affected by the same. 

The notes sent along with this covering letter are part of an attempt to reach out to 
policy makers, bureaucrats, concerned government officials, grass root organizations working 
directly with communities, communities directly affected by these laws and acts, as well as to 
every individual who believes that the law and policy of the country has an important role to 
play in ensuring that the twin objectives of biodiversity conservation and social equity 
are met. 


The notes sent are: 

1. The Legislation Briefing Note on The Biological Diversity Act 2002 and Biological 
Diversity Rules 2004 

2. The Legislation Briefing Note on The Scheduled Tribes and Other Traditional Forest 
Dwellers (Recognition of Forest Rights) Act, 2006 

3. The Legislation Briefing Note on The Wild Life (Protection) Act 1972 (with Amendment 
Acts of 2003 and 2006) 

4. Indian Laws, Policies and Action Pits Relevant to Community Conserved 
Areas. 


' The three legislation briefing notes provide the key provisions of the respective Acts in 
simple terms and do not include a critical analysis of the law. 

Through the year we have sent various outputs, newsletters, brochures and advocacy 
materials. We look forward to your feed back on the same so that we may improve the services 
of the ‘Documentation and Outreach Centre on Community Based Biodiversity Conservation 
and Livelihood Security’. 


Thank You 


Erica Taraporevala 
Kalpavriksh 
Pune 411 004 


Services provided by Kalpavriksh at its ‘Documentation and Outreach 
Centre on Community Based Biodiversity Conservation and Livelihood 
Security’ 


1. A reading centre located in Pune — which has thousands of books, reports and magazines 

» on Community Based Biodiversity Conservation and Livelihood Security (CBC&LS) and 
related matters. ; 

2. A __ tri-annual newsletter on the current happenings in CBC&LS that is distributed to 
individuals and groups interested through post and personally at meetings, workshops and 
seminars. 

3. Advocacy material and informative booklets on CBC&LS are also distributed through the 
same channels. 

4. An information service desk located at Pune, that makes available information on queries 
related to CBC&LS and related matters wherever possible. 

5. A website with updated information on the resources available at the Documentation and 
Outreach Centre. 


To find out more about the services contact: 
Erica Taraporevala. 

Kalpavriksh 

Apt 5, Shree Dutta Krupa 

908 Deccan Gymkhana 

Pune 411 004 


-_ 


Telephone: 91-20- 25654239, 25675450 

Fax: 91-20-25654239 

Email: ‘kalpavriksh@vsnl.net, kvoutreach@gmail.com 
Website: www.kalpavriksh.org 
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Legislation Briefing Note 


The Wildlife (Protection) Act 1972 
(with Amendment Acts of 2003 and 2006)! 


This is an Act which provides for the protection of wild animals, birds and 
plants and matters connected with them, with a view to ensure the ecological and 
environmental security of India. 


1 e@ What does the Act cover? 


This Act covers wildlife all over India except in the state of Jammu & Kashmir. 
The term ‘wildlife’ includes any animal, aquatic or land vegetation which form part 
of any habitat. 


2 e What authorities are constituted under the Act? — 


At the Central Government level: 

e A Director of Wild Life Preservation and other officers (Section 3). 

e National Board for Wild Life with the Prime Minister as the Chairperson, with the 
_ following important functions (Section 5A and 5C): 

e Framing policies and advising Central and State Government on promotion of 
wildlife conservation and controlling poaching and illegal trade of Wine and its - 
products. ; 

e Making recommendations for setting up and managing national parks, 
sanctuaries and other protected areas. 

e Suggesting measures for improvement of wildlife conservation. 

e Preparing and publishing a statement report, at least once in 2 years on 
wildlife. 

¢ A National Tiger Conservation Authority (See Part 9 below). 
e A Tiger and Other Endangered Species Crime Control Bureau (Section 38Y & Z), 
with the following functions: 

¢ To collect intelligence related to organized wildlife crime activities and to 
disseminate the same to other enforcement agencies for action. 

e Coordinate actions of various officers, State Governments and other relevant 
authorities. 

e Implement obligations under various international cipal dot which are in 
force in India. 

At the State Government level: 
¢ A Chief Wildlife Warden (CWLW), Wildlife Wardens, Honorary Wild Life Wardens 

and other officers (Section 4). 

e A State Board for Wildlife, with the Chief Minister as the Chairperson, with the 

following key functions (Section 6 and 8): 

e Selection and management of protected areas. 

Formulation of policy in granting license and permits. 


1 Prepared by Divya Radhakrishnan and Dhruv Singh, Symbiosis Society's Law College (Pune), for Kalpavriksh, under . 
the guidance of Ashish Kothari and Neema Pathak. Editorial inputs by Tejaswini Apte and Erica Taraporevala. This 
legislation briefing note is meant to provide the key provisions of each law in simple terms, and do not include a critical 
analysis of the law. 
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e Advice on measures to be taken for harmonizing the needs of the tribals and 
other forest-dwellers, with the protection and conservation of wildlife. : 
* Tiger Steering Committee and Tiger Conservation Foundation (See Part 9 
below). 


3 e@ What are the provisions regarding hunting of wild animals? 


Various species of wild animals are listed in 5 Schedules annexed to the Act. No 
hunting is permitted for any animal in Schedules I to IV, those in Schedule I and Part 
2 of Schedule II (considered especially threatened) are given stronger provisions 
relating to trade and penalties. Schedule V is that of ‘vermin’, and hunting of animals 
listed therein is allowed under specified conditions. 

Hunting of an animal in Schedules I, II, III & IV is allowed only when the CWLW 
is satisfied that such an animal has become dangerous to human life, or is disabled 
or diseased to an extent as to be beyond recovery (Section 9 and 11). 

Hunting includes {Section 2 (16)}: 

a. Killing or poisoning of any wild animal or captive animal and every attempt to do 
so. 

b. Capturing, coursing, snaring, trapping, driving and baiting any wild animal or 
captive animal and every attempt to do so. 

c. Injuring or destroying or taking any part of the body of any such animal or in 
the case of wild birds or reptiles, damaging the eggs of such birds or reptiles, or 
disturbing the eggs or nests of such birds or reptiles. , 

The Act does not affect hunting rights of Scheduled Tribes of Nicobar Islands 
(Section 65). 


a e Are there any provisions for protection of wild plants? 


The Act provides for protection of ‘specified’ plants (listed in Schedule VI). No 
person is allowed to willfully pick, uproot, damage, acquire or collect any specified 
plant from forest land and area specified by the Central Government (Section 17A). A 
person may however do so on being granted a permit by the CWLW for educational . 
and scientific purposes (Section 17B). 

No-one is allowed to possess, sell, transfer or transport any specified plant, dead 
or alive. A member of a schedule tribe may however pick, collect or possess any 
specified plant in the district he resides, for his bona fide personal use (Section 
17A). 

No person will be allowed to cultivate a specified plant, or do business in it, except 
under a license (Section 17C & D). 


5 e@ What are the provisions regarding protected areas, and rights 
within these? 


Five kinds of protected areas can be notified in the Act. Of these, four are dealt 
with below, and the fifth is a tiger reserve dealt with in Part 9. A comparison of the 
various provisions relevant to each of these four Protected Areas is given in Table 
1. While the provisions below are regarding what a State Government can do, 
sanctuaries and national parks can also be notified by the Central Government (a 
power that has so far not been used). 


S 

Sanctuaries 
The State Government may by notification declare its intention to constitute any 

area as a sanctuary for protecting wildlife and the environment (Section 18). 

The State Government will then appoint an Officer to act as the Collector within 
30 days of issue of the notification, to determine the nature and extent of rights of . 
persons in or over the land within the sanctuary (Section 18B). 

The process of settlement of rights involves the following: 

e An enquiry into the existence, nature and extent of the rights of any person in or 

over the land, comprised within the limits of the sanctuary (Section 19). 

No right can be acquired after this notification in or over the land within the limits 

specified, except by ordinary procedures of succession and will (Section 20). 

After the notification, the Collector shall, within a period of 60 days, publish in 

the regional language, in every town or village, or in the neighborhood of the 

sanctuary a proclamation which specifies(Section 21): 

1. The situation and the limits of the sanctuary. 

2. The requirement of any person claiming a right, to prefer before the collector 
within 2 months from the date of such proclamation, with a written claim 
specifying the nature and extent of such a right with details, and the amount 
and particulars of compensation claimed. 


The Collector shall inquire into any claim referred before him or existence of 


any right not claimed, on the basis of records of the State Government and the 
evidence of any person acquainted with the same (Section 22). 
e The Collector then shall pass an order admitting or rejecting the claim. If the claim 
' is admitted the collector may (Section 24): 
1. Exclude such land from the limits of the proposed sanctuary. 
2. Acquire such land or rights except where the owner has agreed to surrender his 
rights to the Government on payment of such compensation as is provided for 
in the Land Acquisition Act, 1984. 
3.Allow the continuance of any right in consultation with the Chief Wild Life 
Warden (CWLW). 

The sanctuary may be finally notified once the above process is finished. All 
provisions of the Act including restrictions and prohibitions of various activities, will 
then apply. 

Till the settlement process is finished, the State Government is to make alternative 
arrangements for fuel, fodder and other forest produce to the people affected 
(Section 18A). 

The Act provides exemption from the settlement of rights process, to two kinds 
of areas: reserve forest and territorial waters. In the former, the assumption is that 
the process of declaring reserved forest under the Forest Act 1927 would have gone 
through a similar settlement process. In the latter, the State Government has to take 
adequate measures to protect the occupational interests of local fisherman; also the 
right of innocent passage of any vessel is not affected (Section 26A). 

Prior concurrence of the Central Government has to be obtained by-the State 
Government when any part of territorial waters is to be included in a protected area, 
and their limits are to be decided in consultation with the Chief Naval Hydrographer 
of the Central Government (Section 26A). 

‘No person can enter or reside in a sanctuary, other than (i) a public servant 
on duty, (ii) a person permitted by the CWLW, (iii) a person who has right over 
immovable property within the sanctuary and the dependents of such persons, or » 
(iv) a person passing through the sanctuary along a public highway (Section 27). 
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The CWLW can permit entry and residence in a sanctuary for investigation or study 
of wildlife, photography, scientific research, tourism, transaction of business with 
any person residing in the sanctuary (Section 28). 

No person can enter a sanctuary with any weapon except with the previous 
permission of the CWLW (section 31). No person can set fire in a sanctuary or use 
any chemicals, explosives or other substances which may cause any injury to wildlife 
(Section 30 & 32). 

No person shall destroy or remove any wildlife or produce or damage the habitat 
of any wild animal or divert stock or enhance the flow of water into or outside the 
sanctuary except with a permit granted by the CWLW. The State Government, in 
consultation with the State Wildlife Advisory Board has to determine that such a 
permit is necessary for the better management of wildlife. If any forest produce is 
removed for this purpose, it will go to local communities for their bonafide use and 
provided it is not for commercial purposes (Section 29). 

The State Government is to set up an Advisory Committee for each sanctuary, 
which can render advice to the State Government for better conservation and 
management of the sanctuary. This will consist of the CWLW or his nominee (not 
below the rank of Conservator of Forests) as its head, a member of the State 
Legislature within whose constituency the sanctuary is located, 3 representative 
from Panchayati Raj Institutions, 2 representatives of NGOs, 3 individuals acting in 
the field of wildlife conservation, one representative each from Departments dealing 
with Home and Veterinary matters, the Honorary Wildlife Warden, and the officer in 
charge of the sanctuary as a member secretary (Section 33B). 


National Parks 

The State Government may declare an area, whether inside a sanctuary or not, 
as a national park for the purpose of protecting and developing wildlife and its 
environment (Section 35). 

With regard to settlement of rights, the same procedure as a sanctuary will be 
followed, except in such a case where a claim is admitted, the collector cannot 
allow the continuance of any right and will necessarily have to extinguish all rights 
{Section 35(3)}. 


The State Government cannot alter the boundaries of a national park except on . 


the recommendation of the National Board for Wildlife {Section 35(5)}. 

No grazing is allowed inside a national park {Section 35(7)}. 

All provisions applicable to a sanctuary are also applicable to a national park 
{Section 35(8)}. 


Conservation Reserves 

The State Government after consultations with local communities can declare any 
area owned by the Government, particularly areas adjacent.to national parks or 
sanctuaries, as conservation reserves (Section 36A). ; 

The State Government then has to constitute a Conservation Reserve Management 
Committee to advise the CWLW to manage and conserve the conservation reserve. It 
will consist of a representative of the Forest or Wildlife Department, 1 representative of 
each Village Panchayat in whose jurisdiction the reserve is located, 3 representatives 
of NGOs working in the field of wildlife conservation, and 1 representative each from 
the Department of Agriculture and Animal Husbandry (Section 36B). 


Community Reserves 
The State Government can, where the community or an individual has volunteered 


_ — 


| 
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to conserve wildlife, declare any private or community land? as community reserve. 
A Community Reserve Management Committee shall be constituted by State 
Government for conserving and managing the reserve. It will have the power 
to prepare and implement management plans. The committee will consist of 5 
representatives nominated by the Village Panchayat, and where a Panchayat does 
not exist, by the members of the Gram Sabha. It will also include one representative 
of the State Forests or Wildlife Department under whose jurisdiction the community 
reserve falls (Section 36D). 
There shall be no change in the land use pattern within a community reserve 
except in accordance with a resolution passed by the Management Committee with 
the approval of the State Government (Section 36C). 


6 e@ How does the Act regulate tourism? 


The CWLW can permit entry and residence in a sanctuary for tourism (Section 28). 
No construction of commercial tourist lodges, hotels, zoos and safari parks will be 
undertaken inside a sanctuary or national park except with the approval of National 
Board for Wildlife (Section 33). The CWLW has the powers to regulate tourism in 
ways that are appropriate for protection of wildlife. 


ye How does the Act regulate trade or commerce in wild animals and 
animal articles? 


Every wild animal other than vermin killed in contravention of this Act, or any 
animal article or trophy found in contravention of this Act, or ivory imported or 
article made from ivory in contravention of this Act, shall be the property of the 
State Government and if the said contravention to the Act occurs in a sanctuary or a 
national park declared by the Central Government, then the killed animal/article or 
trophy under discussion shall be the property of Central Government (Section 39). 

Every person having control or custody of any captive animal specified in Schedule 
I or Part II of Schedule II or animal trophy or article derived from such animal or the 
musk of deer or the horn of rhinoceros has to declare this to the CWLW, and sell or 
transfer it only with written permission of the CWLW (Section 40). A Certificate of 
Ownership is needed for any such possession (Section 42). 

A license is needed for any business in animal articles (other than for peacock tail 
feathers) (Section 44). No such business is allowed for animals in Schedule I or Part 
2 of Schedule II (Section 48). 


$ e What are the provisions for prevention and detention for offences? 


Any authorised official has the power to inspect, require persons to show plants 
or animals, stop vehicles/vessels and issue search warrants if he has reasonable 
ground to believe that the persons concerned have committed an offence against 
this Act (Section 50). Fisherpersons who inadvertently enter a protected area are 
exempt from this. 


? The term ‘community land’ has not been defined, and it is not clear whether government lands on which communities 
have had customary rights, would come under it, or whether it is restricted to lands owned by communities. 
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Penalties for violating the Act range from imprisonment up to a period of seven 
years, and/or fines upto Rs. 25,000 (Section 51). When an offence is committed 
by a company, every person who at the time of the offence was in charge and 
responsible for the conduct of the company, as well as the company, will be liable 
for the offence (Section 58). 

The State Government may give the CWLW the power to reward informants with 
upto Rs. 10,000 (Section 60B). 


9 e@ What are the special provisions regarding Tiger Reserves? 


A National Tiger Conservation Authority (NTCA) has come about due to The 
Wildlife (Protection) Amendment Act, 2006. The Central Government shall constitute 
this body with the Minister for Environment and Forests as the Chairperson (Section 
38L). 

The powers and functions of the NTCA are to (Section 380): 

e Approve Tiger Conservation Plans prepared by the State Governments. 

e Disallow ecologically unstable land use within tiger reserves. 

e Provide for measures to address conflicts of humans and wild animals, and to 
emphasize on coexistence in forest areas. 

e Provide information on protection measures including future conservation plans in 
tiger reserves. 

e Coordinate research and monitoring on tiger and its habitat. 

e Ensure that tiger reserves and areas linking one reserve with another are not 
diverted for ecologically unsustainable use except in public interest and with the 
approval of the National Board for Wildlife. 

The Tiger Conservation Authority can issue directions for the protection of tigers 
and reserves, but such directions should not interfere with the rights of local people, 
particularly Scheduled Tribes {Section 380 (2)}. 

Each State Government will ‘constitute a Steering Committee with the Chief 
Minister as the Chairperson for ensuring conservation of tigers (Section 38U). It will 
also establish a Tiger Conservation Foundation for tiger reserves to facilitate the 
conservation of tigers (Section38x). 

The State Government on the recommendation of the Tiger Conservation 
Authority may notify an area as a tiger reserve, for which it has to prepare a Tiger 
Conservation Plan. In this Plan it has to ensure the agricultural, developmental, 
livelihood and other interests of the people living in tiger bearing forests or reserves 
(Section 38V). 

In a tiger reserve the Scheduled Tribes and other forest dwellers can be relocated 
or their rights can be curtailed only on mutually agreed terms and only when a set 
of stringent conditions have been satisfied. The conditions are ({38V(5)}: 

1. The process of recognition and determination of rights is completed. 

2. It is established that the presence or activity of the Scheduled tribes or other 
forest dwellers living in the area cause irreversible damage and threatens the 
existence of the tiger and its habitat. 

3. It is established that other reasonable options of coexistence are not available. 

4. A resettlement or alternative package has been prepared which fulfills the 
requirements of the National Relief and Rehabilitation Policy and has the informed 
consent of the concerned gram sabha and of the affected persons. 
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The Act also says that the existing rights of the concerned Scheduled Tribes and 
other forest dwellers cannot be interfered with till the facilities and the land allocation 
at the resettlement location are provided (Section 38V (5)). 
The State Government cannot de-notify a tiger reserve except in public interest 
and with the approval of the Tiger Conservation Authority and National Board for 
Wildlife (Section 38W). 


. 


- Table 1. Comparison of key provisions of the Act as relevant to each PA category 


National Parks Conservation | Community Reserves 
Reserves 


Settlement of rights Carried out by a Same as a sanctuary Nothing Nothing mentioned; presumably 
settlement officer; can except no continuance | mentioned left to community decision as 
allow or reject the claims, | of any right is allowed. management plans and decisions 
determine compensation, are with the community reserve 
recommend change in management committee 
boundaries, continuance 
of rights may be allowed 
by settlement officer in 
consultation with the 


CWLW 
Restriction on Applicable Applicable Not mentioned | Not mentioned; presumably left to 
destruction or removal community decision — 
of any wildlife or forest 
produce, damage to 
wildlife habitat, or 
diversion of water 
Restriction on entry Permission of CWLW Same as sanctuaries Not mentioned | Not mentioned, presumably left to 
4 required except for . community decision 
special categories 
mentioned 


Grant of permit As mentioned above Same as sanctuaries Not mentioned | Not mentioned, presumably left to 
community decision 


Not mentioned | Not mentioned 


Alteration of boundaries | By State Government Same as sanctuaries 
on recommendation of 
National Wildlife Board 
substance 
with weapon community decision 


Construction of Applicable Applicable Not mentioned | Not mentioned, presumably left to 
commercial tourist community decision 

lodges, hotels, zoos : 

and safari parks, 

only with approval of 

National Wildlife Board 


No grazing of livestock | Not mentioned Applicable Not mentioned | Not mentioned, presumably left to 
community decision - 


Immunization of Applicable Applicable Not mentioned | Not mentioned, presumably left to 
livestock against community decision 
communicable disease 
within 5 kms of 
protected area 
Management and Forest Department Forest Department Conservation Community Reserve Management 

Reserve Committee 

Management : 

; Committee 


planning decisions 
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Legislation Briefing Note 


The Scheduled Tribes and Other Traditional 
Forest Dwellers (Recognition of Forest Rights) 
Act, 2006! 


This Act recognizes and gives forest related rights to Scheduled Tribes who live 
in forests, as well as to other communities who have traditionally been living in 
forests for generations. The Act aims to address the historical injustice done to those 
communities whose forest rights have so far not been legally recorded. 

The Act extends to the whole of India except the State of Jammu and Kashmir. 


1 e Who can claim rights under this Act? 


Two categories of people can claim rights under this Act: 

e “Forest dwelling Scheduled Tribes”: members of Scheduled Tribes who primarily 
reside in, and depend upon, forest or forest lands? for bona-fide livelihood needs. 
This includes Scheduled Tribe pastoralist communities. 

e “Other traditional forest dwellers”: anyone who has, for at least 3 generations 
prior to the 13 of December 2005, primarily resided in and depended upon forest 
or forest land for bona-fide livelihood needs. 


2 e@ What kinds of rights are to be given? 


The following rights can be claimed by individuals or communities (or both) (Section. 

3): 

1. Right to hold? and live in forest land under individual or common occupation. 
There are 4 conditions to this right: 

(a) The land must be for the purpose of habitation or cultivation to provide for 
livelihood needs. 

(b) The land should have been under occupation prior to 13 December 2005. 

(c) The land claimed is restricted to the area under actual occupation. 

(d) The land cannot be more than 4 hectares. 

2. Community rights such as Nistar (use rights) or those used in erstwhile Princely 
States, Zamindari or such intermediary regimes. 

3. Right to collect, use, and dispose of Minor Forest Produce which has been 
traditionally collected within or outside the village. ‘Minor Forest Produce’ includes 
all non-timber forest produce of plant origin (including bamboo, brushwood 
stumps cane, honey, wax, tussar, cocoon, lac, tendu or kendu leaves, medicinal 
plants, herbs, roots, tubers and the like). 

4. Other community rights of use or entitlement, such as rights to fish and other 
products of water bodies, grazing or traditional seasonal access to natural 
resources by nomadic or pastoralist communities. 


‘ Prepared by Divya Radhakrishnan and Dhruv Singh, Symbiosis Society’s Law College (Pune), for Kalpavriksh, under 
_ the guidance of Ashish Kothari and Neema Pathak. Editorial inputs by Tejaswini Apte and Erica Taraporevala. This is a 

legislation briefing note meant to provide the key provisions of the Act in simple terms, and does not include a critical 

analysis of the law. 

2 The term “forest lands” refers to lands legally classified as forests (regardless of their actual ecological status). 

3 It is not clear if the term “hold” means outright ownership. 
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5. Community tenure‘ of habitat and habitation for primitive tribal groups and pre- 
agricultural communities. 

6. Rights in or over lands under any categorization in any State where there are 
disputes regarding claims to such lands. 

7. Right to convert leases, grants or pattas issued by any local authority or any State 
Government on forest lands, to titles (ownership deeds). 

8. Rights to convert the following types of habitation into revenue villages: forest 
villages, old habitations’, un-surveyed villages and other villages in forests. This 
includes villages/habitations which have been recorded and notified, as well as 
villages/habitations which have not been recorded and notified. 

9. Rights to protect, regenerate, conserve or manage any community forest 
reserves which the individual or community has been traditionally protecting and 
conserving for sustainable use. 

10.Rights which are recognized under any of the following kinds of law: (a) State law 
(b) laws of any Autonomous District Council, (c) laws of any Autonomous Regional 
Council (d) rights of tribals as accepted under any traditional or customary law of 
the concerned tribes of any State. ; 

11.Right of access to biodiversity, and community rights to intellectual property in 
traditional knowledge related to biodiversity and cultural diversity. 

12.Any other traditional rights enjoyed which are not mentioned above. However, 
this excludes the traditional right of hunting or trapping or extracting a part of 
the body from any species of wild animal. (Here, ‘wild animal’ means any species 
of animal specified in schedule I to IV of the Wild Life (Protection) Act, 1972 and 
found wild in nature). 

13.Rights to rehabilitation on the individual’s or community's currently occupied land 
or alternative land, in cases where they have been illegally evicted or displaced 
from forest land without receiving their legal entitlement to rehabilitation. The 
eviction or displacement must have been prior to 13% December 2005. 

14.Rights to development facilities. The Central Government can use forest land to 

provide for the following facilities to be managed by the Government, and these 
will be exempted from the operation of the Forest Conservation Act: 
(1) schools (2) dispensary or hospital (3) fair price shops (4) electric and 
telecommunication lines (5) tanks and other minor water bodies (6) drinking 
water supply and water pipelines (7) minor irrigation canals (8) water or 
rainwater harvesting structures (8) non-conventional sources of energy (9) skill 
up-gradation and vocational training courses (10) anganwadis (11) roads (12) 
community centres. 

But such use of forest land can be allowed only if: 

e The forest land to be used is less than 1 hectare in each case 

e Only 75 trees (or less) per hectare are to be felled 

e The clearance of such developmental projects is recommended by the Gram 

Sabha. 

The forest rights of forest dwelling Scheduled Tribes and other traditional forest 
dwellers include the right to return to land they have been displaced from, for 
those who can establish that they have been displaced from their dwellings and 
cultivation without land compensation because of State development activities, and 
where the land they had been displaced from has not been used for the purpose it 
was acquired by the State within 5 years of the acquisition {Section 4(8)}. 


* It is not clear if “tenure” here means ownership. 
5 Undefined; presumably these are villages that do not appear in records as either forest or revenue villages. 
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The rights granted by this Act {Section 4(7)} do not require project proponents® 

or beneficiaries to : 

e pay ‘net present value’ (i.e. payment of a fixed amount per hectare of forest land 
that is diverted for non-forest use, as ecological compensation). 

¢ carry out ‘compensatory afforestation’ for diversion of forest land, except those - 
specified in this Act. 


3 e Can the rights be inherited or transferred? 


The rights can be inherited, but not transferred to another person. These rights 
are also not alienable, i.e. cannot be bought or sold or otherwise transferred to | 
another owner. The right must be registered jointly in the name of both husband 
and wife, or in the name of the single head where the household is headed by one 
person. In the absence of a direct heir, the right will be inherited by the next of kin 
{Section 4 (4)}. 


4 e Can forest dwellers be evicted before they claim the above rights? 


No member of a forest dwelling Scheduled Tribe or any other traditional forest 
dweller can be evicted from forest land under his/her occupation till the procedure 
to verify and recognize his/her rights is complete{Section 4(5)}. 


5 e In what kind of lands are such rights to be given? 


Rights can be conferred on all kinds of “forest land”, defined as.“land of any 
description falling within any forest area and includes unclassified forest, 
undemarcated forests, existing or deemed forest, protected forest, reserved forest, 
sanctuaries and national parks.” 


6 @ What about rights in protected areas? 


The Act has special provisions for sanctuaries and national parks declared under 
the Wild Life (Protection) Act. Areas inside (but not outside) national parks and 
sanctuaries can be declared “critical wildlife habitats”. Such areas will be determined 
by “scientific and objective criteria” as needing to be “kept inviolate for the purposes 
of wildlife conservation”. The identification and declaration of such areas will be done 
through a consultative process involving an Expert Committee that includes “experts 
from the locality”. 

Rights recognized under this Act in “critical wildlife habitats” of national parks 
and sanctuaries may subsequently be modified, as long as the rights of forest 
rights holders are not affected for the purpose of creating inviolate areas for wildlife 
conservation. 

However, under the circumstances that all the conditions listed below are satisfied, 
the rights can be affected, and relocation can take place. {Section 4(2)} 


® Presumably this means village bodies or government agencies making the claims on behalf of beneficiaries. 


1. When the process of recognition and giving of rights is complete. 

2. When it has been established by the concerned agencies of the State Government 
under the Wild Life (Protection) Act, 1972 that the impact of the presence or 
activities of rights holders may cause irreversible damage and threaten the 
existence of a species and its habitat. 

3. When the State Government has concluded there are no other reasonable options 
available (e.g. co-existence of wildlife and rights holders). 

4. When a resettlement or alternative package is prepared and communicated to 
the rights holders, which provides for a secure livelihood for the affected people 
and fulfills their requirements as per relevant laws and policies of the Central 
Government. : 

5. When the concerned Gram Sabha has given its free and informed consent (in 
writing) to the proposed resettlements. 

6. When the facilities and land allocation at the resettlement location are complete. 
No resettlement will take place until this happens. 

The “critical wildlife habitats” from which the right-holders are relocated for the 
purpose of wildlife conservation, cannot subsequently be used for other purposes by 
the State or Central Government. 


Vs Do the rights holders have any conservation duties? 


The holders of any forest rights, including the gram sabha and village level 
institutions (in areas where there are forest right holders) are “empowered” to 
{Section,5}: | 
1. Protect wildlife, forest and biodiversity. 

2. Ensure that adjoining catchment areas, water sources and other ecologically 
sensitive areas are adequately protected. 

3. Ensure that the habitat of forest dwelling Scheduled Tribes and other traditional 
forest dwellers is protected from any form of destructive practices affecting the 
cultural and forest heritage of the concerned community. 

4. Ensure implementation of decisions taken in the gram sabha to regulate access 
to community forest resources, and to stop activities which adversely affect wild 
animals, forests and biodiversity. 


$ @ What are the authorities under this Act? (Section 6) 


1. Gram Sabha: The gram sabha is the authority for starting the process to determine 
the nature and extent of individual or community forest rights within the local 
limits of their jurisdiction. The gram sabha will receive claims, consolidate and 
verify them, prepare a map outlining the area of each claim, pass a resolution 
stating the claim, and forward a copy of the claim and resolution to the Sub- 
Divisional Level Committee. 


2. Sub-Divisional Level Committee: The State Government will constitute a Sub- 
Divisional Level Committee, which will examine the concerned resolutions passed 
by the gram sabha, prepare a record of forest rights, and forward the same 
through the Sub-Divisional Officer to the District Level Committee for a final 
decision. 

7 The term ‘empowered’ is not defined. It is important to note that the header column alongside this section is titled 

“Duties of holders of forest rights”, which would imply that “empowered to” includes duties. 


3. District Level Committee: The State Government will constitute a District Level 
Committee to finally approve the record of forest rights. 


4. State Level Monitoring Committee: The State Government will also constitute - 
a State Level Monitoring Committee to monitor the process of recognition and 
giving of forest rights. If required, the State Level Monitoring Committee will 
submit reports to the Central Government Nodal Agency. 


5. Central Government Nodal Agency: The Ministry of the Central Government 
dealing with Tribal Affairs or any officer or authority authorized by the Central 
Government shall be the Nodal Agency for this Act. 


9 @ Which people will be on the Sub-Divisional Level Committee, the 
District Level Committee and the State Level Monitoring Committee? 


The Sub-Divisional Level Committee, the District Level Committee and the State 
Level Monitoring Committee will consist of officers from the departments of Revenue, 
Forest and Tribal affairs of the State Government, and three members from relevant 
Panchayati Raj Institutions. The three members of the Panchayati Raj Institutions 
must include at least 2 Scheduled Tribe members, and at least 1 woman. 


10 e@ Cana person dispute a resolution or decision by any of these 
authorities? (Section 6) 


A person aggrieved by a gram sabha resolution should file a petition to the Sub- 
Divisional Level Committee within 60 days from the date of the resolution. 

The Committee cannot rule against the aggrieved person, till the aggrieved person 
has been given a reasonable opportunity to present his/her case. 

A person aggrieved by the decision of the Sub-Divisional Level Committee can 
file a petition to the District Level Committee within 60 days from the date of the 
decision. The decision of the District Level Committee is final and binding. 


1 1 e@ What are the penalties for violating the Act? (Section 7) 


Any authority, committee or member of an authority/committee, who violates any 
provision of this Act or Rules made under this Act, will be liable to be proceeded 
against and punished with a fine, which may extend to 1000 rupees. 

However, if they can prove that the offence was committed without their knowledge 
or that they had acted in good faith (i.e. without any intention or prediction of 
violation), then they will not be held guilty. 


1 = @ When will this Act come into operation? 


The Act was passed in December 2006 and has come into force on ist January 2008 
with the notification of the Rules made under this Act. 
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Legislation Briefing Note 


The Biological Diversity Act 2002 and Biological — 
Diversity Rules 2004' 


This Act provides for conservation of biological diversity, sustainable use of 
biological resources, and sharing of the benefits arising out of the use of these 
resources and associated knowledge. 

This Act extends to the whole of India. 


1 % What are the definitions of the terms used in this Act? 


According to this Act: 

e “biological diversity” means the variability among living organisms and the 
ecological systems of which they are part. It includes diversity within species or 
between species and ecosystems. 

“biological resources” means plants, animals and micro-organisms, as well as their 
parts, genetic materials and by-products (excluding value added products like 
processed food) with actual or potential use or value. Human genetic material is 
not included in the definition of biological resources. 

“bio-survey and bio-utilisation” mean survey or collection of species, sub-species, 
genes, components and extracts of biological resources for any purpose. This 
includes describing distinctive characteristics or features of such resources, 
preparing of inventories, and bio-assay (appraisal of the biological activity of a 
substance by testing its effect on an organism and comparing the result with some 
agreed standard). 

“local bodies” means Panchayats and Municipalities. In the absence of Panchayats 
and Municipalities, any institution of self-government constituted under any Act is 
considered as a ‘local body’. 


2 e What are the authorities and funds set up under the Act? 


Decision making bodies will be set up at three levels: a National Biodiversity 
Authority (NBA), State Biodiversity Boards (SBB) and local Biodiversity Management 
Committees (BMC). Details of each are as follows: 


National Biodiversity Authority (Section 8) 
The Central Government will establish a National Biodiversity Authority (NBA), 

located at Chennai, consisting of the following members: 

1. A chairperson who is an eminent person having adequate knowledge and 
experience in biodiversity issues. 

2. Three ex-officio members from the Ministries of tribal and environmental 
affairs. One member will represent the Ministry dealing with Tribal Affairs and 
two members will represent the Ministry dealing with Environment and Forest, 


' Prepared by Divya Radhakrishnan and Dhruv Singh, Symbiosis Society’s Law College (Pune), for Kalpavriksh, under _ 
the guidance of Ashish Kothari and Neema Pathak. Editorial inputs by Tejaswini Apte and Erica Taraporevala. This 
legislation briefing note is meant to provide the key provisions of the Act in simple terms, and does not include a critical 
analysis of the law. 


of whom one shall be the Additional Director General of Forest or the Director 
General of Forest. 

3. Seven ex-officio members to represent the Ministries of the Central Government 
dealing with agricultural research and education, biotechnology, ocean 
development, agriculture and co-operation, Indian systems of medicine and 
homeopathy, science and technology, scientific and industrial research. 

4. Five non-official members. 


The NBA can constitute a committee to look into matters related to agricultural 
biodiversity or wild relatives of agricultural species, or other committees as it deems 
fit (Section 13). 


The functions of the NBA are (Section 18): 

1. Granting, rejecting, and regulating foreign access to India’s biodiversity and 
associated knowledge, including applications for IPRs, and ensuring equitable 
benefit-sharing while granting such access. 

2. Opposing IPRs outside India which have not obtained the NBA’s approval. 

3. Revoking access to biological resources if conditions of granting the approval are 
violated or if there are over-riding environmental concerns. 

4. Advising the Central Government regarding conservation and sustainable use of 
biodiversity, and equitable sharing of benefits. 

5. Collating and publishing data on various aspects of biodiversity. 

. 6. Coordinating activities of State Biodiversity Boards and providing them technical 
guidance. 

7. Advising State Governments regarding biodiversity heritage sites (See Part 9 
below). 


State Biodiversity Board (Section 22) 

The State Government will appoint State Biodiversity Boards (SBB), consisting of: 

1. A chairperson. 

2. Maximum five ex-officio members from concerned state government 
departments. 

3. Maximum of five members to be appointed among experts in concerned fields. 


The functions of the SBB are (Section 23): 

1. Advising the State Government regarding the conservation and sustainable use of 
biodiversity, and the equitable sharing of benefits. 

2. Approving or rejecting requests for commercial utilisation or bio-survey and bio- 
utilisation of any biological resource by Indians. 

3. To perform other functions as may be necessary. 


Biodiversity Management Committee (Section 41) 

Every local body must constitute a Biodiversity Management Committee (BMC) 
within its area for the purpose of promoting conservation, sustainable use and 
documentation of biodiversity including preservation of habitats, conservation of 
agricultural biodiversity and micro-organisms, and chronicling of knowledge relating 
to biodiversity.” 


? The national level Rules specify that the main function of the BMC is the preparation of a People’s Biodiversity Register, 
documenting local knowledge. Some states such as Madhya Pradesh and Sikkim, however, have in their Rules provided 
overall functions of conservation, sustainable use, and benefit-sharing to the BMCs. 
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The BMC will consist of seven persons, with at least 1/3" being women, and at 
least 18% being Scheduled Tribes and Scheduled Castes. 

The BMC may collect fees from any person for accessing or collecting biological 
resources for commercial purposes from areas falling within its territorial 
jurisdiction. 

The NBA and SBB must consult the BMC while taking any decision relating to the 
use of biological resources which fall within the latter’s jurisdiction. 

Corresponding to the above three levels, National, State, and Local Biodiversity 
Funds are to be created. These funds can be collected from various sources, and 
spent to carry out the activities under the Act including facilitating benefit-sharing 
with local communities (see Part 6 below). 


3 e How does this Act seek to regulate foreign access to biological 


resources? 

The following kinds of persons need previous approval of the National Biodiversity 
Authority to obtain any biological resource occurring in India or knowledge associated 
with it, for any purpose including research or commercial utilisation (Section 3): 

1. A person who is not a citizen of India. 
2. Anon-resident Indian as defined in clause (30) of section 2 of the Income tax Act 
1961. 
3. A body corporate, association or organisation which is — 
e Not incorporated or registered in India, or 
¢ Incorporated or registered in India but with any non-Indian participation in its - 
share capital or management. / 

The procedure for applying for access to biological resources are given 
in detail in the Rules. 

Without previous approval of the National Biodiversity Authority, no person can 
transfer the results of research relating to biological resources occurring in, or 
obtained from India, to the persons mentioned in the above list (Section 4). 

Procedures for such ‘third party transfers’ are given in the Rules. 

Applications for access to biological resources can be rejected on the grounds 
that access will endanger biodiversity, threaten the livelihoods of local people, or 
otherwise undermine national interests. 

The above provisions, regarding the transfer or exchange of biological resources 
and related information, do not apply to collaborative research projects between 
government-sponsored institutions and similar institutions in other countries. Such 
collaborative research must be approved by the Central Government and conform to 
the policy guidelines issued by the Central Government (Section 5). 

The Central Government can exempt certain biological resources that are normally 
traded commodities, such as commonly exported crops, from the provisions of the 
Act. A list of these has to be published in the official gazette. Additionally, importers 
of such commodities have to declare that they will not use them for research or 
development of products and processes for commercialisation. 


4 e How does this Act seek to regulate Indian access to biological 
resources? 


Citizens of India or body corporates or associations registered in India (with no 
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foreign participation) can obtain any biological resource for commercial utilisation, bio- 
survey or bio-utilisation, after informing the State Biodiversity Authority (Section 7). 
The State Biodiversity Authority can, in consultation with local bodies and after 
making enquiries, prohibit or restrict such activity if it feels that the activity is 
detrimental to conservation, sustainable use of bio-diversity or equitable benefit- 
sharing (Section 24). 
This provision does not apply to the local people and communities of an area, 
including growers and cultivators of biodiversity, and vaids and hakims who have 
been practicing indigenous medicine (Section 7). 


5 e How does this Act seek to regulate intellectual property rights 
(IPRs)? 


No person can apply for IPRs, in or outside India, for an invention based on 
research/information on a biological resource obtained from India, without the 
previous approval of the NBA {Section 6(1)}. 

The procedures for seeking approval are given in the Rules. 

If a person applies for a patent or any other IPR, the application has to be decided 
on by the NBA within a period of three months. Only if the NBA is satisfied that 
the applicant has fulfilled all the necessary requirements, does it allow for filing a 
subsequent IPR (Section 18). 

These provisions do not apply to a person applying for an IPR for a plant variety, as 
per the Protection of Plant Varieties and Farmers’ Rights Act 2001? {Section 6(3)}. 

On receipt of an application to approve an IPR, the NBA will make enquiries and 
if necessary constitute an expert committee to look into the matter. The NBA can 
approve or reject the application subject to recommendations. The NBA must give a 
public notice of any approval granted {Section 19(3) & (4) and 20(4)}. 


6 e@ How does the Act envisage benefit-sharing with local communities? 


If access to biological resources or the grant of IPRs is approved, the SBB or NBA 
will ensure the equitable sharing of benefits arising from their use. Benefits are 
to be shared between the applicant and the “benefit-claimers” (i.e. communities 
and persons who have been conserving the biological resources and created 
knowledge, practices and innovations related to the resources). Such benefit-sharing 
arrangements will be based on mutually agreed terms and conditions between the 
applicant, local bodies* concerned and the benefit claimers [Section 21(1)]. 

Benefit-sharing could take the following forms [Section 21 (2)]: 

1. Joint ownership of IPRs between the applicant and the NBA or between the 
applicant and the benefit-claimers. 
2. Transfer of technology to the benefit-claimers. 
3. Location of research and development, and production units in such areas which 
will facilitate better living standards for the benefit-claimers. 
4. Association of Indian scientists, benefit-claimers and the local people with research 
and development in biological resources. 


3 Under this Act, new varieties of crops and other plants can be given intellectual property rights, while safeguarding 
certain rights of farmers to use such varieties. 

4 Panchayats and Municipalities, within the meaning of clause (1) of article 243B and clause (1) of 243Q of the 
Constitution and in the absence of any Panchayats or Municipalities, institutions of self government constituted under 
any other provision of the Constitution or any Central Act or State Act. 


5. Setting up of venture capital fund* for aiding the benefit-claimers. 
6. Payment of monetary and non-monetary benefits to the benefit-claimers. 

Where there are identifiable individuals or organisations from which biological 
resource or knowledge is accessed, the Authoriy may take steps to ensure that the 
agreed amount is paid directly to them through the district administration. Where ~ 
such individuals or group of individuals or organization cannot be identified, the 
monetary benefits shall be deposited in the National Biodiversity Fund. 


Te How does the Act seek to protect traditional knowledge? 


The Act puts responsibility upon the Central Government to respect and protect 
the knowledge of local people relating to biodiversity on the recommendation of the 
NBA through measures such as registration of traditional knowledge at local, state 
or national level {Section 36(5)}. 

No procedures for this have been laid out in the Rules so far. 


$ @ What are the other conservation provisions under the Act? 


The Act provides for a number of conservation actions, listed as duties of the 

Central Government: 

1. To develop national strategies, plans and programmes for the conservation, 
promotion and sustainable use of biodiversity. This includes measures for 
identification and monitoring of areas rich in biological resources, promotion of in 
situ and ex situ conservation of biological resources, and incentives for research, 
training and public education to increase awareness about biodiversity {Section 
36(1)}. 

2. To issue directives to the State Government to take appropriate action, where any 
area rich in biodiversity is being threatened {Section 36(2)}. 

3. To assess the environmental impact of projects which are likely to have adverse 
effects on biodiversity {Section 36(4i)}. 

No procedures for this have been laid out in the Rules so far‘. 

4. To regulate, manage and control risks associated with the use and release of 
living modified organisms resulting form bio-technology, likely to have an adverse 
impact on biodiversity and human health. {Section 36(4ii))} 

No procedures for this have been laid out in the Rules so far’. 

5. To notify (i.e. declare), any species which is on the verge of extinction, as a 
threatened species, and regulate or prohibit its collection, and take steps to 
rehabilitate and preserve those species. This must be done in consultation with 
the concerned State Government (Section 38). 

The procedure for notifying species is given in the Rules. 

6. To designate, in consultation with the NBA, institutions as repositories for different 
categories of biological resources. The repositories will keep the biological material 
in safe custody. Anyone discovering a new taxon (genus, species, variety, breed, 
etc) must notify the repositories, and deposit specimens with them (Section 
39). 


5 Private investments into newly emerging technologies and industries, by people/organisations other than those who 
own or promote these technologies/industries. 


® This is currently governed by relevant notifications under the Environment Protection Act 1986. 


7 This is currently governed by the relevant notification on genetically modified organisms under the Environment 
Protection Act 1986. 


; 
The procedure relating to designating institutions as repositories for 
different biological is given in the Rules. 

States are given the conservation responsibility of declaring biodiversity heritage 
sites (see Part 9 below). 


9 e@ What are biodiversity heritage sites? 


The State Government can, in consultation with local bodies, notify areas of 
biodiversity importance as biological heritage sites. In consultation with the Central 
Government, the State Government will frame rules for the conservation and 
management of such sites, and prepare schemes for compensating or rehabilitating 
people economically affected by the notification of such sites (Section 37). 

No procedure for this is laid out in the Rules so far. 


10 e@ What dispute resolution mechanisms are in the Act? 


If a dispute arises between the National and State Biodiversity Boards, they may 
refer an appeal to the Central Government, in Form V to the Secretary, MoEF, Gol. 
In case of a dispute between State Biodiversity Boards, the Central Government will 
refer the matter to the NBA (Section 50). 

Any person aggrieved by a decision of the NBA or an SBB, may file an appeal to 
the Higb Court within 30 days after the decision has been communicated to him/her. 
(Section 52). 

No such provision is given in relation to BMCs. - 
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Indian Laws, Policies and Action Plans Relevant to 


Community Conserved Areas! 


Many tribal communities and other traditional forest dwelling 
communities living in close proximity to and dependent on their 
immediate ecosystem for their survival, have a rich history of 
living in harmony with their surroundings. There are thousands of 
examples, ranging from sacred groves, landscapes and waterscapes 
that have been protected by communities through many generations 
to the more recent initiatives at regenerating and protecting forests, 
providing protection to sea turtle nesting sites, conservation of 
nesting and wintering birds, and safeguarding eco-systems against 
‘development’ threats. These efforts provide immense ecological, 
social, economical, cultural and often spiritual benefits to the 
conserving communities. These efforts also help conserve sites and 
corridors for wildlife, and threatened species and eco-systems. 

These diverse efforts have been given the nomenclature of 
Community Conserved Areas (CCAs). CCAs can be defined as 
natural or modified eco-systems (with minimal to substantial human 
influence) — providing significant biodiversity, ecological services and 
cultural values; voluntarily conserved by indigenous people or other 
local communities through customary laws or other effective means. 
These CCAs have their own institutions and relevant rules and codes 
that are site specific and depend on the nature of the environment, 


the nature of the community and other local social, political and 
economical factors. : 

A more recent phenomenon is the formal environment, forest, 
wildlife and biodiversity protection system adopted by the country 
and a number of formal laws, policies and action plans have been 
put in place by the Government of India towards this end. All these 
have a bearing on existing CCAs. In many cases the formal system, 
if appropriately designed could provide the much needed legal 
backing that CCAs require to hold their own against the various 
external and internal threats. 

Although most CCAs are much older then state sanctioned protected 
areas, the former have in the past not been recognised by the formal 
protection system. In fact till the recent past this system regarded the 
role of local communities in conservation to be a negative one and 
sought to separate communities from natural ecosystems. It is only 
in recent times that the positive role of communities in conservation 
is being recognized and the current spate of legal provisions reflect 
this change in understanding and attitude. What follows are tabular 
representations showing the strengths and weaknesses of the 
various formal laws, policies and action plans with regard to the 
effect they have on CCAs. 


1 Adapted from Pathak,N. Directory of Community Conserved Areas in India, in press, Kalpavriksh, Pune/Delhi. Editorial inputs provided by Ashish Kothari and Erica Taraporevala. 
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Table 1. Indian Laws Relevant to Community Conserved Areas (CCAs) 


Indian Forest Act, 1927 
((IFA 1927) 


This Act provides for the 
conversion of Reserved Forests 
into Village Forests (VF) if 

the local communities ask for 
the same and fulfill certain 
requirements as per the Act. 
The concerned communities 
are then vested the powers of 
the Forest Department for the 
management of VFs. 


Many communities 
conserving forest 
ecosystems could apply for 
their CCAs to be declared 
VFs. This could be one of 
the best legal supports 

for the forest CCAs as this 
leaves the institutional 
arrangements, rules and 
regulations largely to the 
local communities as long 
as the objective of effective 
management and protection 
is fulfilled. 


In its true spirit, this provision has 
not been implemented anywhere 
in India in the last 80 years. 

In the two states (Uttarakhand 
and Karnataka) where some 
areas have been declared under 
this category, powers to the 
communities have been diluted 
and government retains a strong 
say in the constitution of the 
institutions as also in actual 
management. There seems to 

be reluctance in the government 
sector to hand over real power to 
local communities. 

As per the Act the government 
retains the power to grant or 
withdraw the status of VF, with no 
clear provision on how and under 
what conditions such decisions 
should be taken. 

The Scheduled Tribes and Other 
Traditional Forest Dwellers 
(Recognition of Forest Rights) Act 
2006, if fully implemented, could 
overtake this provision of the 

IFA, as it provides communities 
the right to declare and manage 
“community forests” (see below). 


Wild Life Protection 
Amendment Act, 1972 as 
amended in 2003 (WLPAA 
2003) 


Two new categories of Protected 
Areas (PAs), namely Community 
Reserves and Conservation 
Reserves have been added. 
Community Reserves can be 
declared on privately owned or 
community lands (the definition 
of which is not clear). 
Conservation Reserves can be 
declared by the government 

on government owned lands 

in consultation with the local 


‘| people. 


Community Reserves can 
provide legal support 

to CCAs on private or 
community lands. 
Conservation Reserves, 

for the first time in Indian 
wildlife conservation 
history, provide a space 

for consultation with local 
people before declaration of 
a reserve, and to seek their 
inputs in management. 


The Act mandates uniform 
management institutions called 
‘Community Reserve Management 
Committee’ and ‘Conservation 
Reserve Management Committee’ 
for Community Reserves 

and Conservation Reserves 
respectively. Such uniform 
institutions will undermine 

the existing area-specific 
management arrangements that 
communities have developed 
across India. 

It appears that Community 
Reserves allow inclusion of 

only community owned lands 

or privately owned lands. Most 
documented CCAs in India exist 
on government lands and so may 
not be eligible to be declared 
Community Reserves, unless state 
governments interpret the term 


_| “community lands” to include 


government lands. 

As per the Act, Community 
Reserves cannot be declared in 
existing Protected Areas without 
de-notifying the Protected Areas 
first. Such denotification will leave 
concerned areas vulnerable to 
various external threats. 


An area on individual or 
community land which was 
previously managed by an 
individual or by a community, 
once declared a Community 
Reserve will necessarily have 

a representative from the State 
Forest or Wildlife Department on 
the managing body. Given the 
history between communities 
and the above mentioned 
government departments, this is 
likely to be seen as an intrusion 
by the conserving community 

or individual and will discourage 
CCAs from becoming part of 
Community Reserves. 

Once notified as a Community 
Reserve, the community or 
individual owner of the land 

can no longer bring about any 
change in the land use pattern 
without the approval of the State 
Government. This might dissuade 
individuals/communities from 
changing the status of their areas 
to that of Community Reserves. 
Communities conserving on 
government owned land may 
have used the legal backing 
provided by Conservation Reserves 
but once declared a Conservation 


Environmental Protection 
Act, 1986 (EPA 1986) . 


Panchayati Raj (Extension to 
Scheduled Areas) Act 1996 
(PESA 1996) 


Ecosystems and landscapes can 
be notified Ecologically Sensitive 
Areas (ESA). This would enable 
control or restricton of certain 
identified commercial, industrial 
and development activities. 


Mandates decentralisation of 
governance to rural bodies, like 
Panchayats (village councils) 
and Gram Sabhas (village 
assemblies) in predominantly 
tribal (“Scheduled” under 
Constitution) areas. 

Confers the ownership and 
decision-making rights over non- 
timber forest products (NTFP) to 
local institutions. 

Mandates consultation with local 
communities regarding many 
developmental and other issues 
relevant for a site. 


Potentially a strong tool to 
fight against commercial 
and industrial pressures. 


Considered a revolutionary 
Act with a strong potential 
to integrate and enhance 
conservation and livelihood 
needs, help communities to 
resist destructive forces. 


Reserve, the community in effect 
loses its de facto control (which 
it has by virtue of protecting and 
managing the resources) over 

its resources and is reduced to 

a mere advisor to the Chief Wild 
Life Warden (CWLW). This may 
act as a deterrent to existing 
community conservation efforts 
on government land from joining 
in as Conservation Reserves. 


Communities know little about 
this Act and how it can be used. 
There are a number of ESA in the 
country, but none covering CCAs. 
Its relevance for CCAs has not 
been tested on ground yet. 


In most states where 
implemented, its provisions 
have been diluted in the state 
adaptations of the Central Act. 
Additionally, government forests 
and Protected Areas have been 
excluded from the jurisdiction of 
the Act. 


Biological Diversity Act, 
2002(BDA 2002) 


Mandates creation of Biodiversity 
Management Committees (BMC) 
at the village level. BMCs are 
supposed to help communities 
in management, protection and 
recording of local biological 
diversity. 

Provides for the declaration 

of areas being conserved 

for agricultural or wildlife 
biodiversity as Biodiversity 
Heritage Sites (BHS). 

This Act includes all elements of 
biological diversity, domestic and 
wild and provides for protection 
of all kinds of ecosystems. 

The National Biodiversity 
Authority (NBA) and the State 
Biodiversity Boards (SBB) 
established under the Act are 
required to consult the local 
BMCs while taking decisions 
related to the use of biological 
resources and knowledge 
associated with such resources. 


The provision of BMC and 
BHS could be used to 
increase local community 
participation in wildlife and 
biodiversity conservation 
and enhance livelihoods. 
BMCs could be strong local 
institutions for management 
and conservation of ~ 
biodiversity and the rules 
made under the Act could 
have strengthened this 
aspect of the Act. 

The provision of Biodiversity 
Heritage Sites could be used 
to provide legal backing to 
CCAs, but this will depend 
on how BHS are defined 
and interpreted in the 

Rules or Guidelines for their 
implementation. 


The Biodiversity Rules 2004 fail to 
empower BMCs to manage, use 
and conserve natural ecosystems. 
Instead their primary function 
has been reduced to recording 
local knowledge, and to help the 
state and national level boards 

to grant permission for the 

use of biological resources and 
knowledge associated with it, in 
their areas. 

Given the fact that there is 

no rule/regulation in place to 
protect the recorded resource 
and associated knowledge — and 
that the Act has already put in 
place methods for granting IPRs 
on the resources and associated 
knowledge — the specified 

role of the BMC (a potentially 
empowering space) could be 
used to further disempower 
communities. 

Some states like Madhya Pradesh 
and Sikkim have however 
provided for much more functions 
and empowerment of BMCs, and 
mandated legal protection to 
traditional knowledge. 

The rules or guidelines for BHS 
have not been formulated and 
so the category has not been 
implemented anywhere in the 


Scheduled Tribes and Other 
Traditional Forest-Dwellers 
(Recognition of Forest 
Rights) Act 2006° (STOTFDA 
2006) 


Provides for the establishment 
of several rights of tribal and 
forest dependent communities, 
including those to forest lands 
and resources. 

The Act also stresses a more 
scientific and participatory way 
to strengthen conservation 

in Protected Areas, including 
through co-existence, or wilful 
relocation where necessary. 


Empowers communities to 
declare any forest that they 
have been conserving and 
protecting as Community 
Forests. 


Allows for a greater role 
and empowerment of Gram 
Sabha (local governing 
bodies) in determining 
claims, managing forests 

it has traditionally 
conserved, checking 
processes destructive of 
forest-dwellers’ habitats, 
and protecting traditional 
knowledge. 

Provides greater possibility 
of community involvement 
in government managed 
Protected Areas. 

Provides for legal backing of 
forested CCAs in the form 
of “Community Forest”. This 
is a category under which 
the local communities can 
legally protect and manage 
any forest that they have 
been traditionally protecting 
and can establish suitable 
institutions, rules and 
regulations. 


2 Kalpavriksh has provided a set of suggested guidelines to the Authority; these are available on request from Kalpavriksh. 
3 This Act will not be operationalised till the Central Government has notified rules under the Act. 


country yet. As of late 2007, the 
National Biodiversity Authority is 
reported to be considering a set 
of guidelines.” 


There is lack of clarity on how the 
CF (Community Forest) provision 
will be operationalised. 

The fact that ‘encroachments’ on 
forest lands up to December 2005 
are eligible for regularization, 
gives rise to possibilities of fresh 
encroachments in some parts 

of India. There is a possibility 
that CCAs and wildlife could be 
negatively impacted by this. 
Certain development projects 
and activities (eg. construction of 
roads) for the purpose of village 
development have been excluded 
from clearances under the Forest 
Conservation Act. This opens up 
a potential for misuse at some 
sites to allow destructive projects 
in forest areas, or fragmentation 
in deep forest areas where such 
projects may be legitimately 
allowed under the Act. 

This Act has an unclear 
relationship with existing forest/ 
wildlife laws. In particular, the 
institutional arrangements for co- 
managing forests where 


LA 
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Wild Life Protection 


2006) 


The Village Council Act of 
Nagaland 


This sets up a National Tiger 


Amendment Act 2006 (WLPA | Conservation Authority (NTCA), 


and provides a process for 
notifying tiger reserves. 


This Act mandates Village 
Councils (the local governance 
body) to manage wildlife within 
their jurisdiction. Unlike in rest 
of India, most land in Nagaland 
is under community or private 
ownership. 


Some provisions (Such as 
the creation of Foundations 
with multiple stakeholder 
participation for each tiger 
reserve) could help initiate 
people’s participation in 
wildlife management. Co- 
existence strategies in 
areas other than those to 
be made inviolate, would 
also need to be explored, 
and relocation would only 
be under consent. The 
amendment is too recent to 
see any impacts on ground. 


Under this act, dozens of 
CCAs are being established 
and protected in Nagaland. 
It provides them with a 
strong legal tool for fighting 
against commercial and 
industrial pressures. 


communities claim the right to 
“community forest”, but the Forest 
Department still has control over 
it, are unclear. 

The arrangements for 
enforcement of community 
responsibilities to conservation 

are not clear. 


Tiger Reserves under this 
amendment are exempted 

from some provisions of the 
WLPA, which has given rise to 

the concern that conservation 
status of these reserves may be 
compromised. The matter is in the 
Supreme Court as of Dec 2007. 


lh 


Table 2. Indian Policies and Action Plans Relevant to Community Conserved Areas(CCAs)* 


Policies and Action Plans nee ee 


National Forest Policy, 1988 | This policy deals with This policy for the first time after The policy has not been 
(NFA 1988) conservation and management | Indian Independence places translated adequately into 
of forests, afforestation and greater importance on using law as yet (the IFA 1927 
with the rules governing local forest resources to meet remains in place even 
people’s access to government | local people’s needs rather than today). It is for this reason 
owned forests and their industrial needs. that many of its progressive 
products. The policy stresses the involvement | provisions have remained 
of local people in the management | unimplemented. 
of forests. In particular tribal 
communities’ access to the forests 
and resources on which their 
livelihoods depend have been 
recognised. 


It was under this policy that the 
Government Resolution on Joint 
Forest Management (JFM) was 
passed in India in 1990. Since then 
millions of ha of forests outside 

PAs have been brought under JFM. 
JFM aims at regenerating degraded 
forests with the participation of local 
communities and sharing benefits 
accruing from timber harvests from 
these areas with local communities. 
JFM has been a miserable failure in 
some states and sites while quite 
successful in others, depending on 
the state policies and methods of 
implementation, and often also 

on individual forest officers and 
concerned local communities. 


4 Adapted from Pathak,N. Directory of Community Conserved Areas in India, in press, Kalpavriksh, Pune/Delhi. Editorial inputs provided by Ashish Kothari and Erica Taraporevala. 


National Wildlife Action 
Plan, 2002-2016 (NWAP) 


This plan deals with policy 
imperatives and strategic 
actions to conserve wildlife in 
and outside PAs, to manage 
these PAs, to prevent illegal 
trade on endangered species, 
to ensure people’s participation 
in the conservation of wildlife, 
to promote ecotourism in PAs, 
among others. 


The plan envisages the 
involvement of local communities 
residing in and around PAs in the 


management of natural resources. 


Their participation is recognized 
as an effective tool for the 
management of PAs. 

According to this plan, local 
communities must participate 

in and benefit from ecotourism 
developments in wildlife areas. 
Community initiatives in 
conservation are also to be 
supported. 


The NWAP does not go the 
full distance in establishing 
tenurial security and a share 
in decision-making of PAs 
for local communities. 

The most serious problem, 
however, is that even its 
progressive provisions have 
yet to make a difference, as 
implementation is seriously 
lagging. Despite having 
identified specific timelines 
for achieving its objectives 
no move has been made 
towards its implementation. 
The legal environment 
needed to implement the 
NWAP is also not in place 
as the Wildlife Protection 
Act does not envisage 
participation of people in 
establishment and creation 
of PAs (as mentioned 
above). 


Draft National Biodiversity 
Strategy and Action Plan 
(NBSAP) 2004 


This draft policy recognizes 
community conservation 
initiatives and stresses on legal, 
administrative and all other 
kinds of support for CCAs. 
NBSAP also stresses on 
developing guidelines for 
implementation of Joint 
Protected Area Management 
(JPAM). 

This draft of NBSAP which was 
developed through country wide 
participation from scientists, 
non government organizations, 
bureaucrats, communities 

and other stake holders was 
submitted to the MOEF in 2003 


Contains a number of provisions 
for supporting CCAs and Joint 
Protected Area Management 
(JPAM). 


Was not accepted by the 
government. 
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